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August 11,2013

Helen Yost
Wild Idaho Rising Tide
P.O. Box 9817
Moscow, Idaho 83843

RE: Letter of Determination regarding Request for Stay and Reconsideration
Transport of oversize load by Bigge Crane and Rigging Company

Ms. Yost:

On behalf of Wild Idaho Rising Tide (WIRT) you submitted a letter requesting the Idaho
Transportation Department (ITD) to reconsider the permit issued to Bigge Crane and Rigging Company for
the transport of an oversize load along State Highways 128 and 200, and U.S. Highway 95. WIRT also
asked lTD to stay the transport. You submitted the letter last Friday at 4:58 p.m. via email. The load was
scheduled to move on Saturday evening.

I have considered the requests. For the following reasons I have decided to decline to grant the stay.

1. Only a party in a contested case may seek a review of an agency action or request a stay.

In your letter you cited the Idaho Rules of Administrative Procedure of the Attorney General as
authority to seek a review and stay of the permit. Specifically, you cited IDAPA 04.11.01.230. That
particular section sets forth various subjects which may be contained in a petition filed with an agency.
However, subsequent sections of the rules govern the types of petitions that must be filed and how those
petitions must be filed.

For example, Rules 350 through 399 govern petitions to intervene. Although not specified in your
letter, this is the correct petition for WIRT to file in this instance. A petition to intervene, however, must be
timely filed and must be served upon all parties. Rule 353 states that a petition must set forth the “direct
and substantial interest” of the petition in the matter before the agency. Rule 354 states that “no order
granting a petition to intervene will be acted upon fewer than seven (7) days after its filing, except in a
hearing in which any party may be heard.”

In this case, WIRT has not sought to intervene in a contested case, has not notified the owner or
transporter of the load of WIRT’s petition or request for a stay and WWT has not filed its petition within
the appropriate timeframe. Accordingly, I find that WIRT has not filed a valid petition with the
Department.
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2. WIRT has not set forth a substantial and direct interest in the permit that lTD issued.

As noted above, a petition to intervene must ‘show’ that the party seeking intervention has a “direct
and substantial interest in any part of the subject matter of a proceeding.” IDAPA 04.11.01.353. In the current
letter, WIRT needs to show that it has a direct and substantial interest in the permits.

The issue of what constitutes “direct and substantial interests” in a contested case has been considered
and addressed by the Idaho State Board of Environmental Quality. In IR. Simplot Co. v. Idaho Dept
Environmental Ouality, Docket No. 0101-03-07, the Board of Environmental Quality found that the rules did
not define the ‘direct and substantial interests’ necessary to intervene in a contested case. However, the Board
reasoned that the plain meaning of the phrase requires the petitioner to allege more than a generalized interest
in the proceedings. The Board went on: “To support a claim of direct and substantial interest, the allegation
made in support of the claim must be factually supported and specific to the party making the claim. The
person requesting intervention must articulate the unique way in which he or she will be affected by
disposition of the case.”

This reasoning is consistent with rulings from the Idaho Supreme Court regarding standing. The courts
have held that individuals who challenge governmental actions must make allegations of particular individual
harm rather than harm to the general public. Young v. City of Ketchum, 137 Idaho 102, 44 P.3d 1157 (2002).

In this case, WIRT did not provide any “factually supported and specific” information regarding their
claimed interests. WIRT has not provided affidavits of any of its members or staff indicating how they as
individuals are going to be directly or substantially impacted by the proposed transport of the load in question
on public highways in the middle of the night. Instead the letter contains allegations of a generalized harm
that any member of the public could make.

3. WIRT would be estopped from proceeding on issues raised in the letter.

WIRT states that the transport of the oversize loads will harm the citizens of Idaho by potentially
damaging the highway infrastructure, the environment and the safety of the public. I note that lTD has
worked with the transporter in this case to develop a transportation plan which prioritizes the safety and
convenience of the general public, as well as the preservation of the highway system. lTD engineers have
assessed the ability of the highway system and especially highway bridges, to accommodate the proposed load
and the effect of such a load on traffic. The load can safely travel on the proposed route.

Additionally, I note lTD previously addressed these same issues in the Imperial Oil case. The
Petitioner in that case contested that applications submitted by Imperial Oil, and its transporter, Mammoet
International. The Petitioner participated in a nine-day administrative hearing in which it presented testimony
of individual members, expert witnesses, law enforcement officers, and numerous exhibits.

The hearing officer in that matter was a retired district court judge, an independent and objective
individual. Following the hearing, the hearing officer issued extensive findings of fact, conclusions of law and
a recommended order. In his recommended order, the hearing officer determined the Idaho Transportation
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Department had not abused its discretion in approving the permit applications, and had taken reasonable steps
to protect the safety and convenience of the public. The hearing officer also found the Petitioner failed to
demonstrate there would be “irreparable harm to their property rights, livelihoods, health and safety” or that
the Clearwater Bioregion, or Petitioner’s use of the region, would be substantially affected by the proposed
transport of the loads. The Director of lTD adopted the hearing officer’s findings and conclusions in a Final
Order.

The doctrine of collateral estoppel bars re-litigation of an issue determined at a prior proceeding when
the issue in a subsequent proceeding is the same as an issue actually litigated and necessarily decided in a
prior proceeding. Hill v. Am. Family Mut. Ins. Co., 150 Idaho 619, 249 P.3d 820 (Idaho 2011). “Collateral
estoppel applies to bar a litigant from re-litigating issues previously decided when:

(1) the party against whom the earlier decision was asserted had a full and fair opportunity to
litigate the issue decided in the earlier case;
(2) the issue decided in the prior litigation was identical to the issue presented in the present action;
(3) the issue sought to be precluded was actually decided in the prior litigation;
(4) there was a final judgment on the merits in the prior litigation; and
(5) the party against whom the issue is asserted was a party or in privity with a party to the
litigation.”

The Supreme Court has indicated that “decisions of administrative agencies could be accorded preclusive
effect in subsequent litigation.”

Because these issues have already been adjudicated in previous proceedings, WIRT would be
precluded from raising the issues again at this time.

4. In an administrative proceeding contesting the issuance of a permit, an organization must be
represented by an attorney.

A person representing an organization in an administrative hearing must be a licensed attorney. The
Idaho Supreme Court, in a series of cases in the late 1970s and early l980s, made it clear that representing an
organization in front of administrative tribunals constitutes the practice of law and therefore is generally
limited to attorneys. In White v. Idaho Forest Industries, 98 Idaho 784, 572 P.2d 887 (1977), the Idaho
Supreme Court found that the Gibbens Company represented the defendant, Idaho Forest Industries, before the
Idaho Industrial Commission (Industrial Commission). The court noted that the Gibbens Company had
prepared and signed pleadings, introduced evidence, examined and cross-examined witnesses and in general
advised and prosecuted the case for Idaho Forest Industries. The court stated: “the functions engaged in by the
Gibbens Company may well be within the exclusive province of licensed attorneys,” and added, “the fact that
the practice here is before an administrative rather than a judicial body does not make it any less authorized.”
98 Idaho at 788, 572 P.2d at 891.
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Similarly, in Weston v. Gritman Memorial Hospital, 99 Idaho 717, 587 P.2d 1252 (1978), the court
noted that Steve Mallard, the Director of the Idaho Hospital Association, introduced evidence, examined and
cross-examined witnesses, interposed objections and in general acted as an attorney in the hearing that was
held before the Industrial Commission. The court found that such representation constituted the unauthorized
practice of law.

* * * *

Based on the foregoing reasons, I cannot further consider or grant the letter of petition you submitted
on behalf of WIRT.

Alan Frew
Administrator
Division of Motor Vehicles
Idaho Transportation Department

This Letter of Determination is an administrative action of the Idaho Transportation Department and will
become a final agency action unless an appeal or pleading is filed with me within fourteen (14) days from the
date of service indicated below. The right to file an appeal or pleading is set forth in title 67, chapter 52, Idaho
Code and 1DAPA 04.11.01, referred to as the Idaho Rules of Administrative Procedure of the Attorney
General.


